United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



TRANSCRIPT OF RECORD. 


Coart of Appeals of the District of Columbia. 

APRIL TERM, 1921. 

No. 3529 


E. B. COLLINS, APPELLANT, 

i*. 

H. R. HOWENSTEIN COMPANY, A CORPORATION. 



APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


FILED MARCH 11, 1921. 


PRINTED APRIL 22, 1921. 




Coart of Appeals of the District of Columbia. 


APRIL TERM, 1921. 

No. 3529. 


E. B. COLLINS, APPELLANT, 

vs. 

II. R. HOWENSTE1N COMPANY, A CORPORATION, 

APPELLEE. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 

Original. Print. 


Caption . a 1 

Complaint in the municipal court. 1 1 

Judgment in the municipal court. 2 2 

Undertaking on appeal in the municipal court. 2 2 

Certificate of municipal court on appeal. 3 3 

Motion to dismiss appeal. 4 4 

Motion to dismiss appeal from municipal court granted; appeal 
dismissed; appeal noted from order dismissing municipal 

court appeal. 5 4 

Memorandum: Supersedeas bond approved and filed. 0 5 

Assignments of error. 6 5 

Designation of record. 7 G 

Counter-designation of record. 8 0 

Clerk's certificate. 9 7 


Judd & Detwfjlfr (Inc.), Trinters, Washington, D. C., April 15, 1921. 















Court of Appeals of the District of Columbia. 


No. 3529. 

E. B. Collins, Appellant, 
vs. 

H. R. Howenstein Company, a Corporation. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 65024. 

H. R. Lowenstein Company, a Corporation, Plaintiff, 

vs. 

E. B. Collins, Defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Complaint in the Municipal Court. 

Filed January 17, 1921. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 65024. 

H. R. Lowenstein Company, a Corporation, Plaintiff, 

vs. 

E. B. Collins, Defendant. 

District of Columbia, ss: 

H. R. Howenstein, being first duly sworn, deposes and says: I am 
the President of the H. R. Howenstein Company, a corporation, 
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plaintiff in the above entitled cause wherein E. B. Collins is defend¬ 
ant. Said plaintiff is entitled to possession of premises known as 
Apartment No. 401, The Clermont, 2106 F Street, Northwest, lo¬ 
cated in the District of Columbia, and that the same is unlawfully 
detained and held without right by the defendant, E. B. Collins, 
to whom the complainant had heretofore rented the said premises 
as a monthly tenant and whose tenancy and estate has been deter¬ 
mined by the service of a due notice to quit. 

Complainant therefore prays that a summons be issued command¬ 
ing the defendant to appear and show cause why judgment should 
not be given against him for the restitution of the possession of said 
premises, Apartment No. 401, The Clermont, 2106 F Street, North¬ 
west. and costs of this suit. 

H. R. HOWENSTEIN COMPANY, 
By H. R. HOWENSTEIN, 

President. 
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Subscribed and sworn to before me this 14th dav of De- 

1 / 

cember, 1920. 


ARTHUR P. DRURY, 
Notary Public, D. C. [seal.] 


MINOR, GATLEY & ROWLAND, 
Attorneys for Plaintiff. 


Judgment in the Municipal Court. 

December 27, 1920. 

Judgment for plaintiff for possession of the within described 
premises after trial with costs. (Appeal noted.) 

ROBT. E. MATTINGLY, 

Judge. 


Undertaking on Appeal. 

******* 

The defendant desiring to appeal from the judgment of the said 
court rendered against him in the above-entitled cause on the 27th 
day of December, 1920, to the Supreme Court of the District of 
Columbia, and Fidelity and Deposit Company of Maryland, his 
surety, hereby appearing and submitting to the jurisdiction of the 
said Supreme Court of the District of Columbia, undertake jointly 
and severally to abide by and pay the said judgment if it shall be 
affirmed, together with the costs of the appeal, and all intervening 
damages to the leased property, and compensation for the use and 
occupation thereof from the date of the said judgment to the date 
of its affirmance, which said judgment, if affirmed, may be rendered 


E. B. COLLINS VS. H. R. HOWENSTEIN CO. 




against them by said appellate court jointly, or either of 
3 them separately, in this case, for the amount of the judg¬ 
ment so affirmed and the intervening damages, compensation 
and costs aforesaid. 

Signed this 4 day of Jan. A. D. 1921. 

E. B. COLLINS. 

FIDELITY AND DEPOSIT COMPANY 
OF MARYLAND, [seal.] 

GEORGE H. PRICE, 

Atty. in Fact. 

Witness: 

J. B. PARKER, 

Approved Jan. 4 A. D. 192 0. 

ROBT. E. MATTINGLY, 

Judge. 

(Endorsed:) Surety duly qualified. Jan. 5, 1921. Geo. H. Price, 
Riggs Bldg., Process Agt. Blanche Neff, Clerk, M. C. D. C. Filed 
Jan. 5, 1921. Municipal Court, District of Columbia. 

Certificate of Municipal Court on Appeal. 
******* 

Date. Proceedings. 

Plaintiff’s attorneys—Minor, Gatley and Rowland. 
Defendant’s attorney—G. P. Hart. 

1920. 

Dec. 14th. Sworn complaint filed. Summons and copy issued re¬ 
turnable Dec. 27—10 A. M. 

“ “ Summons returned “summoned as within directed.’’ 

“ 27th. Trial. 

“ “ Judgment for plaintiff for possession of the within de¬ 

scribed premises and costs. Appeal noted. 

1921. 

Jan. 4th. Appeal, undertaking on, with Fidelity & Deposit Co. of 
Md. surety, approved. 

“ 5th. Appeal, undertaking on, filed. 

“ 13th. “ record on, and papers filed with Clerk of Su¬ 

preme Court D. C. and notice sent to defendant’s at¬ 
torney. 

4 This is to certify, that the foregoing is a true copy of the 

Docket Entries and of all the proceedings had before the said 
Court in the above cause, and that the annexed documents are all 
the original papers filed in said cause, 
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Witness, the Honorable Judges of said Court this 13th day of 
January A. D. 1921. 

BLANCHE NEFF, 

Clerk. 


Costs paid by Plaintiff.$2.85 

Costs paid by Defendant.$1.00 


Motion to Dismiss Appeal. 

Filed January 18, 1921. 

******* 

Now comes here the plaintiff by its attorneys, Minor, Gatley and 
Rowland, and appearing specially for the purposes of this motion 
and for no other purpose, moves the court to dismiss the appeal of 
the defendant docketed herein on the 17th day of January, 1921, 
for failure of the defendant to file an undertaking on said appeal 
as required by Section 31 of the Code of Law for the District of 
Columbia. 

MINOR, GATLEY & ROWLAND, 

Attorneys for Plaintiff for the Purposes 

of the Foregoing Motion and no Other. 


5 Raymond M. Hudson, Esq., 

Attorney for Defendant: 

Please take notice that we shall calendar the foregoing motion 
for hearing on Friday, January 21, 1921, at 10 o’clock A. M. 

MINOR, GATLEY & ROWLAND, 

Attorneys for Plaintiff for the Purposes 

of the Foregoing Motion and no Other. 

Received copy of the foregoing motion and notice this 18 day 
of January, 1921. 

R. M. HUDSON, 
Attorney for Defendant, 
Per M. MAGRUDER, 

Supreme Court of the District of Columbia. 

Friday, January 21st 1921. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

******* 

Come now the parties hereto by their respective attorneys of record 
and thereupon plaintiff’s motion filed herein to dismiss the ap- 




E. B. COIXINS VS. H. R. HOWENSTEIN CO. 


5 


peal from the Municipal Court, being considered is hereby ordered 
granted. Wherefore, it is ordered that said appeal is hereby dis¬ 
missed and the papers from the Municipal Court are hereby ordered 
to be remanded to said Court to be proceeded upon according to law. 

From the foregoing, the defendant by his attorney, in open court, 
notes an appeal to the Court of Appeals; whereupon the maximum 
of an undertaking to operate as a supersedeas, is hereby ifxe d in 
the sum of Seven Hundred Dollars. 


6 Memorandum. 

January 24, 1921.—Supersedeas Bond ($700) approved and filed. 

Assignments of Error. 

Filed February 24, 1921. 

******* 

The defendant appellant makes the following assignments of 
error on appeal in this action to the Court of Appeals. 

1. The Court erred in dismissing the Appeal from the Municipal 
Court as the Record clearly shows the appeal undertaking was duly 
approved within 6 days after the judgment by excluding New Years 
Day and one Sunday, and Code Section 31 only requires the under¬ 
taking to be approved and does not require any other filing, and no 
other statute nor Rule requires any other filing than the approval 
by one of the Justices. 

‘ 2. The Court erred in holding that Code Section 31, requires 
that the Appeal undertaking be filed in the Clerk’s office in addition 
to the Approval by one of the Justices, within 6 days after the judg¬ 
ment and that the failure to so file it that day is jurisdictional. 

3. The Court erred in not dismissing the complaint and vacating 
(he judgment of the Municipal Court as it shows that under the 
Ball Rent Law the Municipal Court did not have jurisdiction of the 
subject matter of this action, and that it was sued out in violation 
of the terms and requirements of the Ball Rent Law. 

4. The Court erred in not dismissing the Complaint and vacating 

the judgment of the Municipal Court as it shows that the 

7 Municipal Court did not have jurisdiction of this action un¬ 
der either Code Section 20 or 1225. 

RAYMOND M. HUDSON, 

A tty. for Defendant, Appellant. 
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Designation of Record. 

Filed February 24, 1921. 

******* 

Defendant directs the clerk to copy into the transcript of the 
record for the appeal to the Court of Appeals the following: 

1. Complaint in Municipal Court and judgment thereon. 

2. Appeal undertaking and approval thereof, and endorsements 
thereon. 

3. Plaintiffs appearance in Supreme Court. 

4. Plaintiff’s motion to dismiss appeal. 

5. All orders and judgment of Supreme Court. 

6. Assignments of Errors. 

7. Designation of Record. 

RAYMOND M. HUDSON, 

Attorney for Defendant. 


To Minor, Gatley & Rowland, 

Attys. for Plaintiff, Appellee: 

Take notice that on March 5, 1921 I will apply to the clerk of 
the Supreme Court for a transcript of the record in the above action 
pursuant to the foregoing Designation of Record and annexed As¬ 
signments of Error to be Hied in the Court of Appeals in this appeal. 

RAYMOND M. HUDSON, 

Attorney for Defendant. 

8 Counter Designation of Record. 

Filed March 2, 1921. 

******* 

In the preparation of the transcript of record in this cause, to be 
Hied in the Court of Appeals of the District of Columbia, the Clerk 
of the Court will please include the following, in addition to the 
designation heretofore filed herein by the defendant-appellant. 

1. The transcript of the docket entries of the Municipal Court. 

MINOR, GATLEY & ROWLAND, 

Attorneys for Plaintiff’Appellee. 

Service of copy of the foregoing counter designation of record 
acknowledged the 2d day of March, 1921. 

R. M. HUDSON, 

A tty., Attorney for Defendant-Appellant, 

Per L. L. MAGRUDER, 

Atty. 
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9 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 8, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause No. 65,024 at Law, wherein 
H. R. Howenstein Company, a corporation, is Plaintiff and E. B. 
Collins is Defendant, as the same remains upon the files and of 
record in said Court. 


In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 3rd day of March, 1921. 

[Seal of the Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

Clerk. 

E. W. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3529. E. B. Collins, appellant, vs. H. R. Howenstein Company, a 
corporation. Court of Appeals, District of Columbia, Filed Mar. 
11, 1921. Henry W. Hodges, clerk. 
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